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May 2, 2012 
 
To Attendees of the NASS/IOP Symposium on the EAC, 
 
We hoped to attend the symposium in person to hear your views and share our own. 
Unfortunately, due to irreconcilable scheduling conflicts, we will be unable to do so. This letter 
is our effort to convey our thoughts on some of the questions that will be considered at the 
symposium, and we will rely on Committee staff to listen to your thoughts and communicate 
them to us. 
 
We will begin with a brief discussion of the events leading us to this point and then comment on 
the symposium’s four roundtable topics. Of course, if you have any questions about this letter or 
any comments you would like to share with us, feel free to contact us at any time either directly 
or via the Committee staff. 
 
Background Shaping Our Views of the EAC 

 
As you know, the EAC was created by the Help America Vote Act of 2002. One of the most 
dramatic changes brought by HAVA was the requirement that states eliminate punch card and 
lever voting machines. The EAC was assigned with the task of distributing federal money to 
states to comply with the requirements of HAVA, most prominently to purchase the replacement 
voting machines.  
 
Since HAVA, the federal government has distributed more than $3.1 billion to states. The 
President has not requested additional funds in the last four fiscal year budgets, and no funds 
have been appropriated since fiscal 2010. We recognize that the $3.1 billion is less than the 
amount authorized under HAVA, and that state and local governments are straining under budget 
reductions. However, the federal government has accumulated $15 trillion in debt (continuing to 
grow by $1 trillion per year). This debt is not a burden on an abstract entity, it is a burden on 
every taxpayer in the country, and it hangs over every decision Congress makes. The amount 
allocated for the House Appropriations Committee’s Financial Services and General Government 
bill, which funds HAVA payments, is $350 million less than last year. 
 
So we begin with the reality that a primary function of the EAC, distributing federal payments to 
states, has come to an end for the foreseeable future. We also see that the EAC has completed all 
of the studies and reports required of it in HAVA, save one – and that one is so entangled in 
controversy between the EAC and the Social Security Administration that it seems unlikely ever 
to be completed. The EAC also has completed all of its planned Election Management 
Guidelines and Quick Start Guides.  
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Two of the major purposes of the EAC, distributing payments and producing research reports 
and guidelines, are complete. The question that confronts us is whether the remaining two 
functions, the testing and certification program and the clearinghouse, should be performed by 
the federal government at all and, if they should, whether it makes sense to maintain a free-
standing federal agency to perform them. 
 
As you know, we have concluded that the answer to the second question – whether we need the 
EAC as an agency – emphatically is no.  
 
Election 2012 Immediate Challenges 

 
The EAC has not had a quorum of commissioners since the departure of Commissioner Hillman 
in December 2010. In two letters to Members of Congress, the EAC has described the impact of 
the absence of a quorum. The letters were from then-Commissioner Donetta Davidson to 
Representative Brady on December 28, 2010, and from General Counsel & Acting Executive 
Director Mark Robbins to Representative Rokita on February 8, 2012. At the NASS meeting in 
January, secretaries expressed particular concern about the EAC’s ability to certify voting 
systems, disburse HAVA funds, and decide audit appeals. In Mr. Robbins’ letter, he states that 
the EAC can continue to perform these functions (he notes that only first level audit appeals can 
be decided, and states that the inability to decide second level appeals has not presented a 
problem since the loss of a quorum). 
 
Six months before the 2012 general election, there is very little the EAC could or should be 
doing that would affect the conduct of the election. It has completed its HAVA studies and 
issued its Election Management Guidelines and Quick Start Guides. It can continue to certify 
voting systems under the existing VVSG. Even if the Commission were to adopt VVSG 1.1 in 
the immediate future, it is highly unlikely systems could be tested, certified, and acquired under 
it in time for use in November. The EAC’s clearinghouse function continues to operate to 
distribute information among election officials.  
 
The execution and resolution of the election is and should remain the province of state and local 
election officials. While some of the long-term work assigned to the EAC under HAVA can 
benefit local and state officials, the agency does not have short-term responsibilities affecting 
this year’s election.  
 
The U.S. Election Assistance Commission: Is this Agency Worth Keeping? 

 
Some advocacy groups and some of our colleagues have argued that the limited role of the EAC 
is a problem to be solved by expanding its authority. We believe that an agency that is difficult to 
justify should be disbanded, not expanded. We cannot put it better than Senator Lamar 
Alexander did last June, when he said, “Even if we were to assume these nominees before us 
could right the ship and correct the problems, the question remains: Where would the ship sail, 
and why would they make the trip?” 
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In concluding that the EAC should be shut down, we are strongly informed by two NASS 
resolutions, each one adopted and then re-adopted. One called on Congress not to reauthorize the 
EAC, and another set out proposed guidelines for federal legislation. Among those guidelines 
were respecting state sovereignty, avoiding preemption of state authority, and not curtailing state 
innovation and authority solely for the sake of uniformity. Creating the EAC was a departure 
from those principles brought on by exigent circumstances. With ten years of history to inform 
us, we do not believe the benefits of the agency justify its costs in money or state sovereignty. 
 
Our conclusion is based on several other factors. One is balancing whether operating the EAC’s 
testing and certification and clearinghouse functions warrants the expense of operating an entire 
federal agency with the attendant bureaucratic structure.  
 
Another is the agency’s history of mismanagement and impropriety. This history is detailed in 
the Committee’s report on H.R. 672, but includes large, unwarranted increases in staff and 
budget, excessive overhead costs, wasteful spending, politicized debates, and – most distastefully 
– two substantial settlement payments for hiring discrimination, one based on political affiliation 
and another based on military service.  
 
Our conclusion is reinforced by the EAC’s 2013 budget request. The EAC received heavy 
criticism for the management costs in its fiscal 2012 budget request: 51.7% of the total. The 
agency’s inspector general, one of its commissioners, members of our Committee, and members 
of the Appropriations Committee all said that was too much spending on overhead. In its 2013 
request the EAC changed its accounting methods so a direct comparison is difficult, but based on 
our analysis of other information provided by the EAC it appears the percentage of management 
costs is even higher. 
 
We also note that when Congress passed and the President signed HAVA, it authorized the EAC 
only through 2005. This calls on us to weigh the judgment that the agency could complete its 
work or be re-evaluated after three years, and to consider whether we should authorize the 
agency anew today.  
 
To put the question another way, if HAVA had been written so the EAC would automatically 
disband tomorrow, would we act affirmatively to re-create it in the face of its ten-year history 
and the federal budget crisis? To us, the question answers itself – we would not. To the extent the 
EAC has ongoing functions that provide value to local and state election officials, they can be 
transferred. The Congressional Budget Office tells us they can be performed elsewhere at a net 
savings to taxpayers of $33 million over five years. 
 
What are the Alternative Options to the EAC 

 
When we set out to draft legislation to eliminate the EAC, one of our priorities was to minimize 
the disruption to local and state election officials. We looked carefully at the EAC’s functions. 
The funds disbursement and research functions are effectively complete. The clearinghouse and 
testing and certification functions are ongoing. There is a debate to be had whether or not they 
should be performed by the federal government, but we believed that an abrupt termination of 
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them could be harmful, especially to states that require federal certification for their voting 
systems. 
 
The clearinghouse function was performed at the Federal Election Commission before HAVA, 
and it was logical to move it back there. In the initial draft of the bill we called for moving the 
testing and certification function to NIST (as proposed in the NASS resolution). We received 
strong negative feedback from several stakeholders and concluded it was not a viable solution. 
The principal reasons were that it would create a conflict of interest for NIST in its relationships 
with testing labs, and that it would give too much influence in the testing and certification and 
VVSG development to a scientific body without operational expertise in elections.  
 
Having discarded NIST as a viable location for the testing and certification program, we looked 
elsewhere. Executive agencies in general are, at any given time, under the control of a single 
political party. The potential for partisan influence is too great a concern to risk giving one party 
the power to operate a federal election administration program. We explored a suggestion that 
the Government Accountability Office take on the program, and found that was not a viable 
option. We also considered a number of options that would have the testing and certification 
performed outside the auspices of a federal agency: Those included: 
 

• A direct appropriation of federal funds to an entity such as the Standards Board to 

manage the testing a certification program. This would constitute an impermissible 
earmark, so we are barred from proposing it and we do not believe it would be adopted. 

• A federal contract issued to an entity such as the Standards Board providing federal 

funds for a state-operated testing and certification program. In order to be a bona fide 
contracting process and not a disguised earmark, the contract would have to be open to 
any entity that could perform the requirements. States could not be assured that their 
organization would be selected, and Congress could not be confident the funds would go 
to that organization. 

• Federal grants to fund state testing and certification operations. There are two types of 
grants that could apply, categorical grants and block grants. Categorical grants generally 
include a high degree of federal administrative conditions for areas such as planning, 
fiscal management, administrative organization, and performance. Block grants are more 
flexible, but would entail extensive reporting requirements and federal oversight and 
auditing to ensure the grants were being spent for the intended purpose (similar to those 
for HAVA payments today). In either case, the level of federal involvement would 
counteract the intended transfer of control. 

• Creating a stand-alone federal board to replace the Standards Board and Advisory 

Board, constituted with the same membership. This would involve Congress creating a 
statutory body, funded by Congress, operating solely to further state and local interests. 
This is a highly unusual construct – we identified only three comparable bodies; none 
operated nationwide (they were to further economic development in a state or a region), 
and all were funded jointly by states and the federal government. 

 
We also considered locating the testing and certification function at the Federal Election 
Commission, which has performed a similar function in the past. The makeup of the FEC 
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